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The prosecution of leaders accused of gross violations
of international humanitarian law by both the Interna-
tional Criminal Tribunal for the former Yugoslavia in
The Hague and the International Criminal Tribunal for
Rwanda in Arusha, Tanzania, demonstrates the growing
importance of international human rights law in both
Europe and Africa. The ongoing publication of numer-
ous studies that focus on how international human rights
law can be effectively enforced in domestic legal systems
throughout the world also reflects the increasing influ-
ence of international human rights law.[1] Onkemetse
Tshosa’s book National Law and International Human
Rights Law: Cases of Botswana, Namibia and Zimbabwe
is a welcome contribution to such studies. One of the
main attractions of his book is that it is probably the first
systematic and sustained effort to analyse the role and
relevance of international human rights law in the pro-
tection of human rights in three Southern African coun-
tries, Botswana, Namibia and Zimbabwe.

The main aim of Tshosa’s study is to examine the

process and strategies through which international law
in general, and international human rights law specif-
ically, is incorporated into the national legal systems
of Botswana, Namibia and Zimbabwe. The examina-
tion of these incorporation strategies is situated within
the framework of two principal conventional theories,
monism and dualism, relating to the relationship be-
tween international law and municipal law. In general
terms, monist theory views international law and na-
tional law as forming a single normative legal system in
which it is assumed that international law is automati-
cally applicable in domestic law. In contrast, dualist the-
ory views international law and municipal law as two
distinct legal systems independent of each other. Under
dualist theory, international law is not automatically ap-
plicable in municipal law and requires internal statutory
action to make it applicable.

Tshosa evaluates the strengths andweaknesses of du-
alism and monism as theories through which to exam-
ine the interaction between international law and na-
tional legal systems. His analysis reveals a complex rela-
tionship between theory and practice–one in which ac-
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tual state practice is not in consonance with the theo-
ries of dualism and monism. The study, with a total of
five parts subdivided into eight chapters, begins with a
critical exposition of the theories of monism and dual-
ism. Part two of the book examines the role and status
accorded to international law in the domestic legal sys-
tems of Botswana, Namibia and Zimbabwe before inde-
pendence.

The extent to which the status of international law in
the domestic legal systems of the three countries under
study has adhered to or diverged from the legal tradi-
tions they inherited from the colonial period is the main
focus of the third and fourth parts of the book. In the
pre-independence period, customary international law
was automatically applicable in the domestic legal sys-
tems of the three countries while international treaties
required legislative action to become applicable in mu-
nicipal law. The approach in all three countries was to
“adhere to monist theory with respect to the domestic
status of customary international law and dualism in re-
lation to treaties” (p. 46).

Tshosa shows that in the post-independence period,
the interaction between international law, especially in-
ternational human rights law, and the domestic legal sys-
tems of the three countries has undergone the most pro-
found changes in Namibia. Namibia’s independence con-
stitution formally and clearly grants international law a
role and function in the domestic legal system. It also
contains a provision that makes not only customary law,
but also international agreements and treaties, directly
and automatically applicable in the Namibian domestic
legal system, subject to certain qualifications. In contrast,
Zimbabwe and Botswana are shown to have generally ad-
hered to their colonial legal heritage.

In the final part of the book, Tshosa draws many im-
portant conclusions about the process of incorporating
international law into the domestic legal systems of the
three countries as well as the limitations of monist and
dualist theory in explaining this process. A salient lim-
itation highlighted throughout the book and in his con-
clusions is the discrepancy between theory and practice
in the application of international human rights law in
the domestic legal systems of the three countries. The
domestic application of international law in many coun-
tries is often not in consonance with either classic monist
or dualist theory. Post-independence Namibia is shown
to have significantly compromised its monist legal tradi-
tion. The compromise has mainly resulted from the ju-
diciary’s failure to enforce monist theory in its applica-

tion of international human rights law in municipal law.
Similarly, Tshosa shows that in its application of inter-
national law in the domestic legal system, Zimbabwe has
begun to diverge from the classical dualist approach it
inherited from Britain. Although he makes it clear that
both monist and dualist theory have limitations, his anal-
ysis demonstrates that of the two theories dualism, be-
cause it regards international law and national law as
separate legal systems, “limits the role and effectiveness
of international human rights law in international law”
(p. 202).

Tshosa also is careful to avoid giving the impres-
sion that the domestic application of international law
should take place without taking into account the need
to preserve the legislative sovereignty of the countries
in which it is applied: “an unqualified domestic applica-
tion of customary international law is not a preferable
option” (p.68). The regulation of international law by the
countries in which it is to be applied is also necessitated
by the fact that international treaties, including human
rights treaties, are often formulated in very general terms
and their effective implementation in domestic legal sys-
tems requires specific legislative action by national leg-
islatures.

Throughout the study, Tshosa makes many useful
propositions about how the incorporation of interna-
tional human rights law into local municipal law can
be effectively carried out to enhance the promotion and
protection of human rights in domestic legal systems.
He notes that although substantive provisions of the
Bill of Rights contained in the national constitutions of
Botswana, Namibia and Zimbabwe are essentially in con-
sonance with international human rights standards, in-
ternal human rights practice has not always been consis-
tent with the requirements of international human rights
treaties.

The domestic application of international law in the
three countries has been hindered by several factors,
among which is the failure of domestic judiciaries to ap-
ply international law in a more frequent and consistent
manner. Tshosa recommends that in their legal proceed-
ings domestic courts should move away from excessive
reliance on national law and jurisprudence and instead
invoke international law more often and consistently.
They should also go beyond this and use international
human rights law to invalidate practices in domestic le-
gal systems that violate fundamental human rights. In
short, he strongly advocates judicial activism as opposed
to restraint in the domestic application of international
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human rights law. Another important suggestion is that
in all three countries there should be legislation clearly
defining the role and status of international law in the
domestic legal system.

Commenting on the nature of many of the cur-
rent publications that focus on human rights, Geoffrey
Robertson has described them as “incomprehensible to
non-lawyers, full of extinct Latin phrases and those
alphabet-soup acronyms which stand for the profusion
and confusion of UN conventions and committees.”[2]
Tshosa’s book clearly does not fit this description, as it
is an intelligently argued book written in a style acces-
sible to non-lawyers. However, certain reservations can
be expressed about the book’s contents.

Firstly, although Tshosa is to be commended for
adopting a regional approach by not confining his study
to one country, the reader is not given any explanation
about why Namibia, Botswana and Zimbabwe were cho-
sen as case studies. Given the dominant political and eco-
nomic power of South Africa in the region and the fact
that its post-apartheid constitution is regarded by some
as perhaps the most democratic in the region, readers
may ask why South Africa is not included.

Secondly, the focus on three case studies enables
Tshosa to show the diversity in the manner in which
international law is applied in domestic municipal law.
However, when discussing the failure by domestic courts
to enforce certain fundamental human rights enshrined
in international human rights law, he tends to understate
the extent to which post-independent Zimbabwe has en-
gaged in practices that violate international human rights
law. This creates the erroneous impression that human
rights violations in post-independent Zimbabwe have
been no worse than in Botswana and Namibia. Tshosa
rightly states that an uprising against the Zimbabwe gov-
ernment in Matabeleland in the early 1980s resulted in a
repressive response from government security forces, es-
pecially the North Korean-trained Fifth Brigade. He then
goes on to say that during this period, “several people
were reported to have been tortured” (p. 220). A com-
prehensive and authoritative report on the Matabeleland
Disturbances published in 1997 convincingly shows that
the Fifth Brigade spearheaded serious and systematic vi-
olations of human rights in Matabeleland that included
mass torture and mass summary executions. Thousands
of people, almost all of them Ndebele, are now known to
have died at the hands of the security forces in this pe-
riod.[3] Notwithstanding the fact that this massive and
systematic violation of human rights gave rise to a very

limited number of legal challenges against the govern-
ment, it is important to give an accurate impression of
the scale of human rights violations in Zimbabwe in com-
parison with Botswana and Namibia.

Thirdly, Tshosa’s analysis of the domestic application
and enforcement of international human rights conven-
tions outlawing discrimination on the basis of sex falls
short of taking into account a relatively recent devel-
opment in international human rights law that may in
future have an important impact on the domestic legal
systems of Botswana, Namibia and Zimbabwe. This is
the campaign by some human rights activists and schol-
ars who argue, in a an increasingly persuasive manner,
that international human rights norms should be formu-
lated and interpreted to include rights against discrimi-
nation on the basis of sexual orientation.[4] In Zimbabwe
and Namibia there have been recent and well-publicised
clashes between government officials and advocates of
ending discrimination based on sexual orientation. Zim-
babwean President Robert Mugabe’s public denuncia-
tions of homosexuals, one of which described them as
“worse than pigs and dogs” have attracted widespread
condemnation from human rights groups and organisa-
tions. These include human rights organisations based in
South, which in 1996 adopted a new constitution with a
Bill of Rights containing a provision which outlaws dis-
crimination on the basis of sexual orientation. Though
international human rights law makes no explicit refer-
ence to sexual orientation in any of its instruments, end-
ing discrimination on the basis of sexual orientation is
increasingly being seen as an emerging international hu-
man rights norm.[5]

Finally, Tshosa’s recommendations about how the
role of international human rights law can be enhanced
and more effectively enforced in domestic legal systems
seem to give the judiciary and parliament, as opposed to
the executive, a leading role in the protection of human
rights. He argues that judicial activism is crucial to effec-
tive implementation of human rights norms and treaties
in domestic legal systems. However, some scholars have
pointed out the inadequacy of any approach that privi-
leges the judiciary and parliament in the observance and
enforcement of human rights. This is because govern-
ments can curtail judicial activism through intimidation
of judges and other means. Governments can also sim-
ply refuse to implement court orders aimed at protecting
human rights and can, in fact, pass legislation which un-
dermines adherence to international human rights norms
and encourages a culture of impunity for human rights
violations.[6] For instance, in Zimbabwe the government
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has not only engaged in intense and well-publicised in-
timidation of the judiciary but has also on many occa-
sions officially pardoned and even promoted known vio-
lators of human rights. At the same time, other scholars
have also highlighted the growing importance of non-
state actors, such as Amnesty International and other
human rights organisations in the application and im-
plementation of international human rights norms.[7]
Tshosa’s recommendations do not seem to assign a role
to non-state actors in the enforcement of human rights.

Tshosa states that his focus “is not so much
on…compliance with or implementation of international
human rights law…[but] on the process of translating
this law into municipal law” (p. 103). However, he
does discuss domestic enforcement of international hu-
man rights norms. It would not be useful to have hu-
man rights laws that cannot be enforced, especially given
that some human rights scholars have argued that the
twenty-first century signals a new era of human rights–
one which they have termed the age of enforcement.[8]

As more a recommendation than a criticism, it can be
said that Tshosa is predominantly concerned about the
enriching effect that international human rights law has
on the domestic legal systems and notes the need for do-
mestic legal regimes to keep up with developments in the
former. However, as one human rights scholar has ar-
gued, harmonization of international with national hu-
man rights law should go beyond merely ensuring that
the latter is compatible with the former. It should also
result in the increased effectiveness of international hu-
man rights law.[9] Tshosa’s book is largely silent about
the impact of national human rights law on international
law. It is also largely silent on the role that regional hu-
man rights law can play in fostering the development
of international law-friendly legal systems in Botswana,
Namibia and Zimbabwe.

None of the above reservations detract from what is
overall a clearly argued, well researched and important
study for all those interested in understanding the role
and status of international human rights law in Southern
African domestic legal systems.
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