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Reconstruction’s Children

Reconstruction ushered in a tremendous social, po-
litical, and constitutional revolution that profoundly re-
shaped American society and culture. Nevertheless,
within a generation the American people proved un-
willing to sustain a commitment to racial equality.
Through the tactics of violence, force, and fraud, South-
ern Democrats returned to power, and it appeared that
Reconstructionâs gains were illusory at best. While
throughout the 1880s Republicans attempted to stem the
racist tide, in the end, their efforts failed. By 1900, south-
ern states were completing the racial and class-based
disfranchisement of both African Americans and poor
whites.

That was bad enough, but American society in the
early 1900s was also deeply committed to the guiding
principles of white supremacy. This was in no stretch
of the imagination limited to the South. Americans as
a society firmly approved of disfranchisement as well as
lynching and the segregated racial order. Not only was
the Reconstruction effort to craft constitutional racial
equality considered a critical error, but in many ways ef-

forts at emancipation itself were deemed erroneous too.
The justification of white supremacy was propounded for
an enthusiastic audience in a vast array of social scientific
literature, law review articles, magazines, and newspa-
pers.

In such an environment, those who dissented from
the dominant racial milieu were marginal figures. Yet
the fact is that an alternative critique of race relations not
only survived those years but also created new legal and
social institutions to combat racism. It was this very era
that saw the creation of such groups as the Constitution
League, the National Association for the Advancement
of Colored People (NAACP), the National Urban League,
and later the Association of Southern Women for the
Prevention of Lynching. The triumph of the civil rights
movement was far into the future, but in many ways the
seedtime of the freedom struggle was not the 1930s but
the racist climate of the Progressive Era. In many ways,
historians have failed to see the continuities of action by
civil rights activists that saw a century of struggle.
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Brent J. Aucoinâs brief book thus tells an important,
and one could even argue a central, event in the his-
tory of the civil rights movement. His focus is on three
southern judges who served on the federal district bench:
Jacob Treiber, Emory Speer, and Thomas Jones. As a
group, they offer an interesting insight into the world of
nineteenth-century southern white dissent.

Jonesâs background would make him an unlikely
supporter of civil rights jurisprudence. The product of
the planter elite he matriculated at the Virginia Military
Institute where he was a student of Thomas âStonewallâ
Jackson. During the war, Jones served as an aide to Con-
federate General John B. Gordon, who led the Georgia
Ku Klux Klan, and later became an important statewide
leader. Jonesâs postwar career followed a similar path.
Part of the state elite who helped overthrow Reconstruc-
tion, he advanced rapidly through the state party un-
til winning the Democratic nomination for governor in
1890 and 1892. Both within the state and the Democratic
Party, Jones was tied to the partyâs conservative wing
that fought the agrarians and Populists who sought eco-
nomic reform. Jonesâs election as governor was only
possible due to massive vote fraud in which the Demo-
cratic elite counted out the opposition. While as gover-
nor Jones supported some modest reforms of the convict
lease system, he was perhaps best known for taking a
hard line against the United Mine Workers (UMW) dur-
ing the 1894 strike. Jonesâs active intervention of send-
ing troops in to break up the strike had a deadly effect.
His efforts led to the breaking of the strike but also helped
to maintain Democratic control of the state. Similarly,
Jones supported the Sayre Election Law, which imposed
tougher registration requirements that systematically re-
moved large numbers of whites and African Americans
from the voting rolls. It was hardly a surprise then that
at the 1901 Alabama Constitutional Convention, Jones
warmly supported disfranchisement as part of an effort
for both racial and class control of the electorate.

Jonesâs approach to these issues revealed little more
than your typical southern reactionary trying to use law
as a way to preserve the status quo. Yet, in the pre-
judicial period of his career, Jones also seems to have
been a sincere racial paternalist who was prepared to de-
fend the safety of African Americans. As governor Jones
denounced lynching repeatedly as a matter of law and
order. It was this record that led African American edu-
cator and political leader, Booker T. Washington, to urge
President Theodore Roosevelt to nominate Jones to the
federal bench.

As a judge, on civil rights questions Jones had amixed
record. On voting rights issues Jones changed little in his
approach, and he ruled against African Americans in the
infamous case of Giles v. Harris (1903). Aucoin does not
address Jonesâs approach in Giles, which is a little strik-
ing, especially as the case reveals Jones as a defender of
the disfranchisement racial order. It appears Jones was
willing to rule in African Americansâ favor only when
they had become politically marginalized and no longer
were a threat to the planter dominated Democratic Party.

However, in cases involving economic questions and
attacks on African American personal safety, Jones took
a different approach. As Aucoin makes clear, Jonesâs
interest in lynching was several decades old before he
became a federal judge. One can understand Jonesâs
concern about lynching as an issue of both law and or-
der and an undermining of societal cohesion. In fact,
that was the usual rationale given by antilynching op-
ponents in the South. The so-called southern moderates
also blamed lynching as a problem of lower-class whites,
of democracy run amok. This was an argument that was
deeply disingenuous, as lynching was frequently an or-
chestrated event by those who held political power. But
to admit this was to also recognize that lynching was
but a natural manifestation of the central ideas of white
supremacy.

The interesting thing about Jones was that he dis-
pensed with the usual platitudes about race. Jonesâs fa-
mous charge to the Grand Jury in Ex Parte Riggins (1907)
revealed a belief that lynching was a practice that the
federal government should abolish. Jonesâs argument
was multifaceted on several levels. While he relied on
the due process and equal protection clauses of the Four-
teenth Amendment, he also declared lynching as one
of the badges of servitude abolished by the Thirteenth
Amendment. The similarity with Albion Tourgeeâs fa-
mous brief in Plessy v. Ferguson (1896) is also clearly ap-
parent. In this and other cases, Jones presented an ex-
pansive view of the Reconstruction amendments and also
reinforced the responsibility of Congress to pass legis-
lation that would enforce these amendments. Lynching
was not simply the private acts of individuals but instead
a subversion of the very principle of equality before the
law. Little in Jonesâs jurisprudence in cases involving
lynching demonstrates any concern about preserving a
state-centered conception of federalism. Aucoin does not
address the degree to which Jonesâs constitutional cre-
ativity deviated from the approach followed by the Fuller
Court.
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Equally interesting was Jonesâs interest in what has
commonly been referred to as the peonage cases. Begin-
ning in the early 1900s, the Justice Department began a
wide-ranging investigation of the ways African Ameri-
cans and other racial minorities were kept in a state of
legal bondage. Southern U.S. attorneys were in fact quite
aggressive in bringing suit before federal courts and they
won a series of victories. That someone like Jones, with
his close ties to the planter elite, would become such an
advocate in attacking a system of economic exploitation
is curious to say the least. Aucoin does not explain why
Jones felt so deeply about these questions, but his con-
science was evidently deeply moved. Indeed, in making
these efforts to stamp out peonage, Jones was more a cru-
sader than a detached jurist.

However, there were also limitations to how far Jones
was prepared to go. It is true that Jones aggressively
pushed the prosecution of those who kept African Amer-
icans in a form of debt bondage. Yet, once convictions
were obtained, Jones was prepared to be remarkably mild
in the punishment stage, giving short jail sentences and
relatively modest fines. The euphoria with which the na-
tional press greeted these convictions was out of propor-
tion to what had really been achieved. As Pete Daniel
in the Shadow of Slavery: Peonage in the South, 1901-1969
(1972) and Benno C. Schmitt Jr. in The Judiciary and Re-
sponsible Government, 1910-21 (pt. 2, 1984) have shown,
simply attacking the practice was seen in some ways as
an effective solution.

Jones was not without triumphs in this regard. He
struck down the Alabama labor law that abetted peon-
age as unconstitutional, and he actively helped shepherd
the case of Bailey v. Alabama (1911) before the Supreme
Court. From the beginning, Jones took an interest in the
case of an African American held in debt bondage and
pushed the Roosevelt administration to bring suit. As
Aucoin points out, Jones even went so far as to draft an
eighteen-page memorandum that was designed as help-
ful advice for U.S. attorneys in bringing suit. The Courtâs
ruling in Baileymust have been a remarkable vindication.
Yet such prosecutions frequently did little to address the
systemic causes of African American economic exploita-
tion in the Deep South. Changewould have required a far
more aggressive effort, one that had a national political
context, not simply a few isolated legal cases. However,
Jonesâs accomplishments in this era were nothing short
of remarkable.

By the time that Judge Speer heard his own peonage
cases, he had already been serving on the bench for many

years. While Speer and Jones both served in the Confed-
erate army during the war, their political temperaments
were markedly different. Speer broke with the Demo-
cratic Party in the late 1870s, and was an active member
of the independent parties that proliferated in the South
in opposition to the Democratic Party. While initially
little more than a Democratic dissent over taxes, political
reform, and opposition to economic policies that seemed
at variance with the concerns of the yeomanry, over time
the movement broadened. Speer was an important part
of the independent movement in Georgia and in the pro-
cess developed close relationships with the local African
American community. Elected to two terms in Congress,
Speer was defeated for reelection only after Democrats
used violence, electoral intimidation, and blatant fraud to
defeat him at the polls. Indeed, Speerâs experience with
white terrorist groups, such as the Pop and Go Club, fu-
eled his desire to secure the voting rights of Georgians.
The result of Speerâs efforts was the prosecution of the
famous case of Ex Parte Yarbrough (1884) in which the
Supreme Court affirmed the ability of federal attorneys
to bring suit against violations of the right to vote. Nev-
ertheless, the independent movements of the late 1870s
and early 1880s collapsed by this point, and Speer became
a Republican. In the waning days of the Arthur adminis-
tration, Speer was appointed to the federal bench where
he would be a deeply principled advocate of racial equal-
ity for the next thirty-three years.

Aucoin deals relatively briefly with Speerâs tenure on
the bench. Nevertheless, there can be little doubt that
Speer was one of the most despised federal judges in
the South, although in his case, the odium of the Demo-
cratic Party does not seem to have disturbed him greatly.
Democrats in Georgia kept up a frequent running battle
with Speer, even attempting to have him impeached in
the Wilson administration. Speer seems to have run his
court with an iron hand and Aucoin notes that he refused
to allow attorneys to use racial slurs in court.

While in many ways Jones was the first southern
judge to focus on the problem of peonage, it was a subject
that clearly animated Speer as well. In the case of United
States v. Thomas McClellan and Thomas Crawley (1904),
Speer aggressively asserted that the federal government
had full powers to prosecute peonage. Speer also had an
expansive view of the Thirteenth Amendment, believing
that the heart of the amendment was a desire to strike
down economic coercion.

It was this economic critique that was an important
component of Speerâs interpretation of the problem of
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peonage. A system based on economic exploitation had
the effect of preventing a fully functioning free economy.
Those who exploited workers by keeping them in perma-
nent debt interfered with the ability of workers to com-
pete over wages and placed an unfair burden on those
employers who followed the rules. However, similar to
Jones, once conviction had been reached in the case of
McClellan and Crawley, the punishment was relatively
mild.

If Speer and Jones had active political careers that
made them state celebrities and national figures, the same
cannot be said about Treiber. While Speer became a Re-
publican out of a process of genuine conversion and con-
viction, Treiber rose in the partyâs ranks for years before
President WilliamMcKinley appointed him to the bench.
Despite the fact that the Arkansas Democrats returned
to power in 1874, the stateâs Republican Party remained
highly competitive. However, Democratic control of the
ballot box usually ensured the partyâs defeat when offi-
cial results were released. It is therefore not that surpris-
ing that Treiberâs frequent efforts to achieve political of-
fice were stymied by vote fraud. Aucoin does not exam-
ine this question in greater depth, but Treiber studied law
with a prominent Reconstruction-era Arkansas Repub-
lican leader, and his home county was Phillips County.
This was the very county that later became infamous dur-
ing the Elaine Riots in which African Americans were
brutally murdered in the aftermath of World War I. How
a white Jewish Republican had his worldview shaped as
a member of a party which was overwhelmingly African
American in a black belt county bears closer examina-
tion.

Aucoinâs principal focus is on Treiberâs rulings that
dealt with the problem of peonage. Treiber too held to
an expansive interpretation of the Thirteenth Amend-
ment. Aucoinâs interpretation of Treiberâs understand-
ing of this amendment is one of the more intriguing dis-
cussions in the entire text, for Treiber saw it as more than
simply an act declaring slavery illegal. He also believed
freedom was a social value. The Thirteenth Amendment
didmore than say onewas no longer a slave; it vested one
with citizenship. If not, the amendment failed to achieve
the true intent of the Reconstruction-era founders. Ad-

ditionally, Treiber viewed the 1866 Civil Rights Act as
reinforcing a belief in freedom; clearly part of its pur-
pose was to prevent such things as peonage from taking
place. Unfortunately, the Supreme Court had a narrower
reading of the Thirteenth Amendment and in the case of
Hodges v. United States (1906) they also declared the 1866
Civil Rights Act unconstitutional.

It should be said that despite its brevity the story that
Aucoin seeks to tell is an important one. While the at-
titude of the Supreme Court was frequently disappoint-
ing, an important point can be made by studying these
southern judges closely. The larger question becomes
how should law be properly interpreted? These judges
had a view of law that was more than simply words
in a statute book, the power of precedent, and the lan-
guage of constitutional amendments; they also seemed
to have the ability to discern the larger purpose of the
laws. Their empathy with African Americans does not
reveal a blinding to the true meaning of law but instead
shows that they had come to understand the substance
of Reconstruction-era law. Indeed, in many ways, it was
the Waite and Fuller Court that circumscribed the law as
part of a political effort to impose a racial and ideological
interpretation of law. The way legal historians have fre-
quently seen the era of the late nineteenth-century law
has been from the vantage point of those who believed
in a state-centered conception of federalism and limited
governmental power.

Yet these judges reveal to us that there was another
way to think about race, law, and the meaning of the Re-
construction era. For in their view, Reconstruction was
not simply a political experiment gone awry but was in-
stead a permanent restructuring of the very nature of the
Constitution. While their approach to civil rights law
was exceptional in their era, it would also be remark-
ably prescient. It would be left to later generations to
dust off the constitutional amendments and the forgot-
ten Reconstruction-era law. In the process, whether ju-
rists or civil rights activists realized it, they were engag-
ing in an act of historical and legal reclamation. Much
like Treiber, Jones, and Speer, they returned to the prin-
ciples of the Reconstruction era seeking to create a legal
order that was truly just.
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