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F. Nethercott: Russian Legal Culture

Frances Nethercottas book is an innovative contribu-
tion to the study of Russian intellectual culture and the
development of legal thought since the mid-nineteenth
century. The book combines a review of the history of
Russian criminal justice with an analysis of theories of
crime and punishment in pre-Soviet and post-Soviet Rus-
sia. As it is concerned with both the history and phi-
losophy of law, it is of interest to a range of academic
disciplines. That said, while much can be gained from
Nethercottas monograph, it may also be criticised on sev-
eral grounds, as I discuss below.

The book begins with a discussion of Russian liber-
alism and its adversaries in the second half of the nine-
teenth century. In particular, it maps out the trajectory
of the liberal journal 4Vestnik Evropya (European Mes-
senger) from its inception in 1866 and its battles with
conservative publications. To show the differences and
overlaps within Russian intellectual culture under late
Tsarism, Nethercott then looks at the case of Vladimir
Solovaev (1853-1900), one of Russiads most important le-
gal thinkers and moral philosophers who defected from
the conservative nationalist journal ARusAa to join the ed-

itorial board of the 4Vestnika. Charting Solovéevas po-
sition between liberalism and conservatism, the author
shows that while the boundaries within Russian intellec-
tual culture were blurred, debates were often polarised.

Moving into the sphere of legal reforms, the second
chapter challenges the oft-claimed novelty of the Rus-
sian judicial system introduced in the 1860s: the Crim-
inal Code of 1845 remained largely unchanged, and after
a short spell of liberal experiments, dcounter-reformsa
turned Russia once again into a dpolice stated (p. 23).
This position, however, is questionable. It is partly due
to Nethercottis focus on political crimes. More impor-
tantly, it has been influenced by her sources, for she
largely adopts the positions of the liberal press (espe-
cially the aVestnika). In fact, she does not seem to have
considered any archival material whatsoever. Authors
who have used a wider range of sources have shown
that the legal reforms curtailed state powers. JAqrg
Baberowski, Autokratie und Justiz. Zum VerhAgzltnis von
Rechtsstaatlichkeit und RA%ckstAondigkeit im ausge-
henden Zarenreich 1864-1914, Frankfurt am Main 1996.
. Especially in the countryside, the Russian police were
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often absent and ineffective. Stephen P. Frank, Crime,
Cultural Conflict, and Justice in Rural Russia. 1856-1914,
Berkeley, CA 1999. The chapter, however, raises the im-
portant question of morality in the Russian legal tradi-
tion, which develops into a central theme of the book.
Discussing the moral dimension of the Criminal Code,
on the one hand, and of customary law, on the other,
Nethercott shows that codified law and village law coin-
cided in that they both denforced traditionally sanctioned
religious and public moralsé (p. 31).

Chapters 3-5 form the most original part of the book.
They address the development of Russian legal thought in
the nineteenth century (Chapter 3), Vladimir Solovaevas
contribution to these debates (Chapter 4), and their evo-
lution in the early twentieth century (Chapter 5). Nether-
cott first provides an outline of nineteenth century Eu-
ropean thinking on crime and punishment, discussing
the two main schools of thought: aclassicisma and apos-
itivisma. Most Russian thinkers, such as Tagantsev,
Sergeevsky and Foinitsky, found themselves somewhere
between these schools (p. 50). On the question of law and
morality, many of them did not want moral judgement
to intrude into juridical affairs. In this respect, however,
they had to battle against the double inheritance of cod-
ified and customary law (pp. 60-63), both of which made
little distinction between law and morality.

At first sight, the detailed discussion of Solovaev in
Chapter 4 is perplexing because the author repeatedly
refers to him and his claims as 4naivea and afar-fetcheda.
And yet, the inclusion of Solovaev seems justified by his
role as a catalyst of change in Russian liberalism. In par-
ticular, Nethercott attributes the increasing amoraliza-
tiond of the classicist and positivist legal schools after
the turn of the century to his work. Solovéev defined
alawa as the balance of two moral interests: individual
freedom and the common good (pp. 79, 84). While his
idea of a morally-based legality was ridiculed by friends
and foes during his lifetime, the religious renaissance and
quest for spiritual values in early twentieth century Rus-
sia earned him posthumous acclaim. This is further elab-
orated in Chapter 5 which also offers a discussion of the
death penalty and its excessive use after the 1905 rev-
olution. On the basis of Solovaevas rejection of capi-
tal punishment as dabsolute murdera, liberal politicians,
academics and journalists repeatedly campaigned against
this form of punishment.

The final chapter is, in many respects, athe odd one
outa. It moves the discussion from the pre-Soviet into the
post-Soviet period. Going back to themes from Chap-

ters 2 and 5, it examines the debates around the death
penalty and the introduction of a new Criminal Code
(first proposed by Gorbachev in 1988 and finally passed
under Yeltsin in 1996). With its narrow focus on these
two themes, however, the chapter seems somewhat ran-
dom. The task of highlighting the continuities in Rus-
sian legal debates before and after communism is left
to a short Aafterwordd. Among these continuities (the
discontinuities are not explicitly addressed), Nethercott
lists the fusion of classicist and positivist legal thought
as elaborated by nineteenth century thinker Tagantsev.
In particular, his view of crime and punishment as indi-
vidual and dependent on circumstances (especially social
conditions), and his insistence on the separation of law
and morality have become influential in post-Soviet Rus-
sia. That said, a small number of thinkers have adopted
Solovaevian motifs, proposing a morally-grounded ap-
proach to juridical theory.

Nethercottés book is successful on several fronts. It
may be of equal interest to historians, philosophers of
law and jurists. It provides a rich discussion of the recep-
tion and adaptation of theories of crime and punishment
by several generations of Russian legal thinkers. And it
tracks the changing relationship between law and moral-
ity in Russian legal thought and practice. Nonetheless,
the book may be challenged in various respects. Firstly,
the title is, quite frankly, a misnomer. The post-Soviet
section is limited in scope and depth. The greater part
of the book is simply not about the relationship between
pre-Soviet and post-Soviet legal thought. What is more,
the notion of 4Russian legal culturea itself remains un-
explored. Girish Bhat explains the specificity of nine-
teenth century Russian legal culture in terms of a distinc-
tive relationship between aguilta [vinovnost4] and 4com-
petence/responsibilityd [vmeniaemosti] in the Russian
Criminal Code of 1845, which changed only marginally
thereafter. Girish N. Bhat, The Moralization of Guilt in
Late Imperial Russian Trial by Jury: The Early Reform
Era, in: Law and History Review 15/1 (1997), pp. 77-113,
esp. pp. 88-90. Jane Burbank defines legal culture as
apeopleas engagement with law at the township courtsa.
Jane Burbank, Peasants Go to Court. Legal Culture in the
Countryside, 1905-1917, Bloomington/Indianapolis 2004,
p- 5. While Nethercott, by contrast, does not define her
use of alegal cultured anywhere, she clearly utilises the
concept to refer to intellectual debates about crime and
punishment. Still, if one chooses to include a contested
concept into the title of a monograph, one should define
it and acknowledge the fact that it is contested.

Nethercottas exaggeration of the Russian apolice
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stated 4 due to a somewhat unbalanced use of sources
a has already been mentioned. The problem of method-
ology, however, is of a more general nature. The entire
book is based on an examination of published sources,
mainly Russian journals and legal textbooks. As the book
is primarily a discussion of elite debates, this is not nec-
essarily a problem. That said, the correspondence be-

tween individual thinkers may have provided additional
insights. Sadly, Nethercott only refers to letters cited in
the secondary literature. Finally, the book is not written
in very accessible language. The text is often ain codeé:
not everyone will be familiar with terms such as aneo-
Kantianisma, aSilver Agea culture, and athick journalsa.
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